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Marius Nasta of 
Redress solutions 

considers why 
some litigation and 

arbitration claims are 
fundable, while others 
remain best left alone
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hird-party litigation funding is 
growing fast, and for good reason. 
For claimants who want to bring 
or to continue to fund a claim but 
are unable to do so due to lack of 
funding, it is the only game in town. 
For claimants who can afford to fund 
their claim – usually companies or 
high-net worth individuals – but are 
unwilling to spend their hard earned 
cash to do so, it is a smart way of 

getting a share of the upside with no downside risk. For investors, it has 
become an alternative asset class which offers above average returns, 
and for legal teams acting on the claim where funding from the client is 
uncertain, it is the logical way of getting paid for their services without 
having to take the risk of a full contingency fee agreement, i.e. the so-
called no win, no fee.

The continued and successful growth of the third-party litigation 
funding industry relies on the ability of professional and qualified funders 
to identify and pick good claims for funding. Investing in good claims 
benefits everybody: the claimant is financially rewarded and feels that 
his access to justice has been improved, and that justice has been done, 
whether in court or at mediation. The funder makes a sound return on its 
investment, while the legal team which runs the case gets paid – as does 
the insurer, which may have provided cover for after the event insurance. 
As a result, claims are coming up for funding in ever-greater numbers.

Contrary to some uninformed comments, however, investing in bad or 
unmeritorious claims is highly damaging for all those involved. Indeed, it is 
something that our industry cannot afford to see happen. Investors stand 
to lose a lot of money, and claimants will be left feeling that, while  
their advisors got paid by the funders, their own interests have not  
been served.

Third-party litigation funding therefore risks being perceived for what 
it is absolutely not: throwing money at hopeless cases. Investing in bad 
claims will also fuel another basic misconception about the industry, 
namely that third-party litigation funding stirs up litigation. So let us 
consider what distinguishes good claims from bad ones.  

Bad claims
The experience of institutional funders indicates that nine out of ten 
claims presented for funding are usually rejected. Why? There are 
multiple reasons which vary from case to case, given that no claim  
is identical. 

First, there are the straightforward unmeritorious claims. Then there 
are claims that are often presented for funding directly by the claimant 
without any supporting legal documentation other than the “he said, she 
said” type of arguments – or, worse, huge lever arch files full of unsorted 
documents from which we are asked to extract some form of legal cause 
of action. The best way for funders to evaluate the merits of the claim is 
on the basis of an opinion from the solicitors and the barrister advising 
the client on the case. That enables us not only to take a view of the legal 
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 merits of the dispute, but also to assess the quality of 
the advice of the legal team. This is the key, since the 
claim must not only have legal merit, but a legal team 
that can convince the court of that merit.

As a general rule, therefore, a claim has a 
considerably better chance of catching funders’ 
attention if it is accompanied by opinions from 
counsel and a summary of the claim from the 
solicitors instructed. That said, there are cases where 
the solicitors have provided a preliminary advice 
but made it clear that some elements of the case 
required further investigation, usually because funding 
has not been available to obtain necessary expert 
reports. Redress has agreed to fund some of these 
cases, and paid for the necessary expert advice such 
as an accountant’s report on quantum. 

However, we also remain vigilant to the suspicious 
signs in so-called good claims. Examples include those 
which come up for funding just before trial, or where 
the limitation period is just about to expire and  
the potential claimant has been in correspondence 
with the proposed defendant for years without  
issuing proceedings. 

We also come across reasonable claims which 
have been mishandled by the legal team running 
them. Lack of funding will often mean that senior 
litigators will not touch the claims even if they are 
good ones, and will instead ask their juniors to deal 
with them in the hope that their client’s fortunes will 
improve, or that funding will materialise from third-
party funders. By the time the claim arrives on our 
desk, the case has been largely mishandled – wrong 
counsel, inadequate pleadings, unsuitable experts, et 
cetera – because it has simply been done “on  
the cheap.” 

Some lawyers are concerned that funders will 
replace the legal team with their own favourites.  
That is simply not the case. If we don’t like its merits, 
or if we think that the legal team acting on the  
case is unsuitable, we will not invest in the claim.
Because of the number of cases Redress has funded, 
we have developed a network of specialists in various 
disciplines. If the legal team ask us to recommend 
an expert we will happily do so. However, we are a 
resource that is available to the team only if required; 
we have no intention of taking over the running of 
their case.  

Redress’ approach is not only driven by public 
policy, such as the doctrines of champerty and 
maintenance in England and Wales which prohibit 
the controlling of claims by funders. It is also driven 
by the desire to maintain our reputation and 100% 
success rate to date. We certainly don’t believe in 
the “enhancement approach,” which consists of 
saying that, once funded, a claim should be run by the 
funder, who can hire and fire lawyers and decide on 
the strategy of the case, among other things.  
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Good claims
The source of referral of these claims is important. Most 
of our good claims are referred to us by professionals – 
lawyers or insolvency practitioners, for example – who have 
worked with us before, and who know what we are looking 
for. Usually, the claimant has already spent money having the 
claim assessed by his lawyers who have, in turn, sought an 
opinion from specialist counsel. In some cases, the law firm 
has decided to carry out this preliminary work for a deferred 
fee. This is almost always a good sign.

A good claim is one where we can clearly understand 
and evaluate duty, breach, causation and damage suffered by 
the claimant. As Einstein used to say: “If you can’t explain it 
simply, you don’t understand it well enough.” And if we, as 
funders, don’t understand the claim, how can we expect a 
judge or an arbitrator to do so?

Assuming we can establish duty, breach, causation and 
damage, the focus then turns to what is likely to happen in 
practice. Will the defendant still be solvent by the time the 
claim goes to trial or mediation? How solid is the evidence? 
What will the claim actually settle for? The answer to these 
and many other questions will be driven as much by the 
features of each claim as by the funder’s experience. 

The quality of the legal team and the credibility of the 
supporting evidence make for a good claim. Ideally, the 
claim will be fully documented, so that those involved are 
not dependent on the oral evidence of a key witness. Even 
an honest person can be disbelieved by a judge, after all. 
We need to know that the legal team can be trusted to do 
a good job, and that the supporting evidence is sufficiently 
robust to withstand attack by the defendant. 

From a funder’s perspective, what also makes a good 
claim is the actual return which is likely to be achieved from 
the investment. Several factors are critical when assessing 
the potential return: the likely size of the damages at 
mediation or trial/arbitration, the size of the actual spend or 
investment in the case and the time it will take to bring the 
claim to resolution (either at meditation or at trial/arbitration 
hearing). Assessing the likely damages on the case can be 
very difficult, and requires careful analysis, experience and a 
certain amount of luck. 

The size of the investment – monies paid to acting 
solicitors, counsel, experts and after the event insurance 

premiums – on each and every claim presented to us for 
funding will need careful consideration. Budgets have to be 
provided by the law firms, and need to be accurate as we 
insist on contractual protection in the funding agreement if 
they are exceeded.

Estimating how much time it will take to resolve a claim 
is not something that a professional funder should attempt 
to do. Simply, whether a case settles depends on the 
defendant’s desire to compromise which is a factor outside 
the funder’s control. What the funder actually does is to 
estimate the likely settlement value at various stages of 
the case and compare those figures with the anticipated 
expenditure on costs at the relevant dates. A defendant is 
likely to able to obtain a significant discount if he is willing 
to settle early on, when comparatively little will have been 
spent on legal fees. We have also found that the fact that a 
claim is funded acts as a powerful tool in speeding up  
its resolution for a couple of important reasons: the 
defendant is aware that the claimant will not run out of 
money in the long term, and is also aware that the claim 
must be sufficiently strong to warrant an investment by a 
third-party funder.

As a reputable funder, Redress is a member of the 
Association of Litigation Funders of England and Wales 
(ALF), and therefore bound by capital adequacy provisions 
included in the ALF Code of Conduct. One of the 
requirements included in the Code is that a funder must 
at all times maintain adequate financial resources to cover 
aggregate funding liabilities under all its claims for a minimum 
period of 36 months. We, and all other funder members, 
have to abide by this rule, which makes accurate budgeting 
even more important. 

These are some of the criteria used to assess the funding 
of claims. There are no doubt many others, and each 
funder will have developed its own techniques to manage 
risk. What should be reassuring for all – claimants and their 
advisors, as well as investors and public policy bodies – is 
that with the spectacular growth of our industry comes an 
increased sophistication of the claims assessment process. 
Crucially, this minimises the investment in unmeritorious 
claims. It also increases the chances of a successful resolution 
of funded claims, and ensures sustainable returns for those 
investing in them. 
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