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Reiner Schenk vs Valeant Pharmaceuticals International, Inc., Valeant International (Barbados) 

SRL, Eugene Melnyk, Trimel Pharmaceuticals Corporation, Trimel Biopharma Inc, Trimel 

Biopharma Holdings Inc. and Trimel Biopharma SRL, 

Ontario Superior Court of Justice, McEwen J. 

July 2nd 2015 

 

The Ontario Superior Court of Justice recently approved for the first time a litigation funding 

agreement relating to a single plaintiff.  The case involves a claim for a US $10 million commission 

against a pharmaceutical company. This decision is ground breaking because litigation funding 

agreements had never previously been approved in Canada outside the class actions context.  Prior 

to this decision, it was unclear whether third party litigation funding for private litigation offended 

against the rules prohibiting maintenance and champerty.   

Maintenance and champerty have long prevented third party funding of litigation.  These torts are 

designed to prevent third parties from stirring up litigation for their benefit. 

In Ontario, as in other common law jurisdictions, the law of maintenance and champerty has been 

undergoing a transformation.  Access to justice concerns have driven reform.  In many jurisdictions, 

third party funding is now looked upon favourably as a means of securing access to justice for 

plaintiffs who would otherwise not be able to afford litigation. 

Although third party funding had been approved in Ontario in the class actions context, prior to 

Schenk it had never been considered in the context of private commercial litigation.  The class 

actions context is quite dissimilar from private commercial litigation.  Courts in class actions have a 

statutory duty to consider and regulate the remuneration of attorneys under contingency fee 

agreements and any contracts for litigation funding.  In class actions, the third party funding is 

designed to indemnify the class against adverse costs only.  Funding is not provided for class counsel 

fees, which are covered by contingency fee arrangements.  Since Ontario has an “opt out” class 

action structure, the judge in a class action is required to protect the interests not only of the 

representative claimants who are before the court but the members of the general public who are 

potential members of the class and will be entitled to make a claim upon the proceeds of the action 

if it proves successful.  

In Ontario, class counsel typically indemnify the representative plaintiffs against an adverse costs 

award.  This obligation is then indemnified by the third party funder.  Given the tremendous risk 

borne by class counsel if the third party funder withdraws the indemnity, Courts have been 

concerned about undue influence by third party funders over class counsel.  The judge is therefore 

required to ensure that the indemnity can only be withdrawn upon reasonable grounds.  

In Schenk v. Valeant, the Court noted that third party agreements had been approved in class actions 

and that there was no reason why they should not be approved, where appropriate, in private 

commercial litigation.  Indeed, a number of concerns that arise in the class actions context are 

absent or lessened in the context of private commercial litigation.  As had been done in the class 
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actions context, the Court agreed to approve the third party funding agreement at the outset of 

litigation rather than at a later stage when the amount of remuneration would be known for certain.   

In approving the litigation funding agreement, the Court accepted that the funder, Redress Solutions 

PLC, was entitled to up to 50 percent of any proceeds of the Action given the complexity and risk 

associated with the litigation.  It was also satisfied that Mr. Schenk remained in control of the 

litigation and that the funder’s involvement in the litigation was reasonable.  The Court concluded 

that the defendant’s interests were protected insofar as the confidentiality of its documents was 

concerned.  The main driver of the result was a concern about access to justice and about Mr. 

Schenk’s inability to prosecute the claim without funding. 

It is significant that the third party litigation funder in Schenk is based in England and that generally 

the funders involved in the approved third party funding agreements in the class action context are 

from outside North America.  Clearly, the uncertainty of the treatment of litigation funding in 

Ontario and the rest of Canada has inhibited the growth of an indigenous funding industry.  It is to 

be hoped that the Schenk ruling will allow Canadian organisations to come forward to provide 

finance for access to justice.  


