
“WELL BEGUN IS HALF DONE.”

ARISTOTLE, POLITICS

Planning a successful  
legal claim for your business 
The three-step guide 
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If you have good cause to enter 
into legal proceedings against 
another business, the process  
can seem daunting. 

In particular, if you’re a smaller or 
younger business which hasn’t 
had to resort to legal action in the 
past, it can seem like the deck is 
stacked against you before you 
even begin.

Time and resource, as always, are  
key considerations. If a third party  
has breached a contract with you,  
it’s possible you’re already at a 
financial disadvantage due to  
that loss of revenue. 

So, what steps can you take  
to level the playing field and  
slay this dragon?
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Step one  
Mapping your options

Once you decide to commence down  
the path of litigation, all sorts of procedures 
and protocols will come into play for you  
to juggle.

The steps you take at the earliest stages 
of planning a claim can make or break its 
success. To help you get the most out of 
this critical point, Redress Solutions have 
prepared a guide to strengthening your 
claim, long before it even reaches court. 

Once you decide to commence down  
the path of litigation, all sorts of 
procedures and protocols will come  
into play for you to juggle. 

You’ll be required to lay out your claim 
and give your opponent time to reply.  
This needs to be conducted by your 
outside counsel, as it forms part of the 
court proceedings if the exchange of 
letters does not result in your getting paid.

Only once you have complied with the 
relevant protocol, and your opponent  
has still not paid, can proceedings begin 
in earnest.

Long before that point, however, you’ll 
need to be meeting internally to make 
sure you’re fully prepared.
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The preliminary meeting
Before any legal action is considered, 
everyone affected by the claim should 
meet to make sure they’re on the same 
page. This doesn’t just mean those 
affected by the adverse circumstances 
which brought the claim about, but 
anyone whose daily job will be impacted 
by pursuing legal action.

This might include the manager of the 
affected department, and representatives 
of your finance and legal teams. In some 
cases, the CEO might even want some 
input on the process, especially if the 
company has been notably damaged by 
the circumstances.

At this meeting, the following must  
be discussed:

The stakes 
Pinpoint, as exactly as you can,  
how damaging the third party’s  
actions were to your company’s  
finances and reputation.  

Based on this, you can assess whether the 
size of the claim is worth pursuing.

Who are you suing?  
Define who this third party is,  
and research their financial health.  
If they failed to live up to their monetary 
commitments, ask yourself why. Their 
finances may be in a bad position, 
meaning they could be unable to pay 
even if your claim is successful.

Who owns your claim?  
A claim lacking an appointed owner,  
with whom the figurative buck stops,  
is rudderless and inefficient. To avoid  
this, appoint someone in-house to  
serve as coordinator.

If your company has its own lawyer, then 
ideally this person should take on the role 
to instruct a law firm in the running of the 
claim. If no such in-house lawyer exists, a 
manager with financial and operational 
chops, or even an experienced project 
manager, could be appointed to work 
alongside the instructed law firm.

Ensure that details of the 
claim will be kept to a strictly 
need-to-know basis within 
your company.
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The importance of the claim owner’s role 
cannot be overstated. If the wrong person, 
or multiple, uncoordinated persons are 
appointed, your chances of seeing any 
money when all is said and done are 
extremely limited. 

Their duties include:

• instructing and dealing with external 
counsel, providing information in a 
timely fashion, coordinating witnesses, 
and otherwise keeping things to 
deadline

• liaising with your in-house personnel 
from all relevant departments, at all 
levels of internal hierarchy

• communicating with the third party 
being sued, including in the possible 
event of a settlement

• reporting to whoever ultimately 
decides the fate of the claim.

This claim owner needs to be empowered 
to demand cooperation from anyone in 
your organisation whose input into the 
case is required. This is because the court 
will set fixed deadlines for each milestone 
in the proceedings, and these can’t be 
renegotiated without good reason.

Illness or personal crisis could be 
considered good reasons, simply being 
busy with other duties would not. Failure 
to comply could potentially lead to your 

opponents forcing you into court for 
delaying the case (before you’re fully 
prepared), as well as your organisation 
having to pay the extra costs incurred  
by the delay.

In a worst-case scenario, if you fail to 
comply with the court’s final deadline, 
your claim could be struck out, leaving you 
responsible for all of your opponent’s costs.

In addition, the Court will encourage  
both parties to mediate as a form of 
alternate dispute resolution (ADR)  
before going to trial.

In these mediations, your claim owner 
 will either require a mandate to settle,  
or they will need to bring along someone 
with that authority. 

With that in mind, it’s critical that your 
claim owner is able to drum up the 
required internal support, on time and 
every time!

What further measures are needed? 
Having covered the above points, 
steps should be taken to compile  
basic information about the claim to 
instruct lawyers, and decide where  
to go from here. 

It’s also important to ensure that, details 
of the claim will be kept to a strictly need-
to- know basis within your company.
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Step two  
Choosing and instructing lawyers

Exactly who you choose to pursue your 
claim will depend on a number of factors.

The type of case you’re pursuing, your 
budget, and the status of the third party 
will all affect who might be best placed  
to help you.

Once chosen, how you instruct this 
counsel is key to getting a good service 
from them, ultimately leading to a 
successful claim. When instructing 
lawyers, it’s vital you remember 
the following throughout all your 
communications:

Issue instructions in writing  
Oral instructions can be vague, 
incomplete, or misremembered. By all 
means, discuss the problem face-to- face, 
but when it comes to pinning down the 
next steps, send a comprehensive email, 
memo, or ideally a dedicated document 
to summarise the facts. It also helps 
to identify stakeholders within your 
company, to brief your counsel on who 
they could need to communicate with.

Provide all relevant documents  
Any contracts underpinning the claim, 
as well as any relevant correspondence, 
should be included with your instructions. 
Not only does a fully documented claim 
have a much higher chance of success, 
providing documentation from the outset 
also saves any chasing around to find 
what you need later on.

Clearly state your expectations 
Tell your outside counsel what you expect 
from them in terms of deliverables, as well 
as a timeline for the whole process. 

For example, including a request for  
a preliminary view on the merits of  
your claim, your budget, and a  
proposed timeline for everything  
up to and including trial makes for  
a great starting point.

A fully documented claim has a much 
higher chance of success.

“
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Step three 
Analysis and kick-off

By now, you’ll have a preliminary analysis 
from your outside counsel. You’ll have 
a firm notion about your chances of 
success, and a preliminary budget  
for the proceedings.

All of this puts you in a strong position 
to assess whether your claim is worth 
pursuing. Typically, before the wheels  
are officially put in motion, you’ll want  
to go over two more things: A more 
detailed financial analysis, and an  
official kick-off meeting.

Financial analysis
Your outside counsel will have indicated a 
rough budget, which enables you to work 
out the return on investment (ROI) from 
pursuing the claim.

Bear in mind that, for better or worse, your 
prospects for success are likely to change 
over the lifetime of the claim.  

You could be responsible for your 
opponent’s legal costs if the claim 
is unsuccessful, so provision for this 
possibility should be made at some point.

To cover this risk, you could consider 
getting after the event (ATE) insurance, 
so called because it’s taken out after 
litigation proceedings have already begun. 

This is not a cheap option, potentially 
costing around 30% of the sum insured. 
If you have difficulty getting this kind of 
insurance against losing, you might want 
to take it as a sanity check. If insurers don’t 
fancy your chances of success, ponder 
whether the claim is worth pursuing.

If that’s not an option you find appealing, 
consideration should also be given as to 
whether to fund the claim from your own 
internal resources, or to seek funding from 
a professional litigation funder.

For better or worse, your prospects for 
success are likely to change over the 
lifetime of the claim.

“
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Some claims might be seen as too risky 
or too small for a professional funder, but 
for the right case, third-party funding is 
seldom a bad idea.

The funder will provide you with an 
indemnity against paying the opponent’s 
costs, and usually purchase ATE insurance 
to cover the risk. This means that you only 
have to pay for the case if you win – the 
funder swallows the cost if the case is lost.

Not only does this mitigate financial 
risk to your company, you also get a 
fresh pair of eyes on the issue, which 
can be invaluable in spotting hidden 
opportunities.

Furthermore, defendants will think twice 
about taking on both your company 
and a professional funder, boosting your 
chances of success.

Kick-off meeting
Assuming that you’ve decided the claim  
is worth going ahead with, this critical 
step involves meeting to plan the case’s 
route to court.

Those attending the meeting will make 
up the working party, whose contributions 
will decide the outcome of the case. 

This should include:

• anyone involved in your preliminary 
meeting from step one, or 
their replacements if necessary 
representatives of outside legal 
counsel

• representatives of third-party funders, 
if this is an option you went with

• any other third parties whose 
involvement is required. Expert 
witnesses or company auditors, for 
example.

Potential deliverables from this meeting 
might include:

• the outline of a letter before action

• a list of key witnesses, whose 
statements will serve as evidence

• a brief for third-party funders if 
required.

By laying this detailed groundwork, you’re 
ensuring that you proceed to trial armed 
with everything you need to bring your 
case to a successful conclusion.

For the right case, third-party funding is 
seldom a bad idea.

“



 10

• can you resolve things without 
proceedings? The protocol  
exchange of letters will give you 
an idea of whether your opponent  
is keen on a fight

• if court is deemed to be a necessary 
course of action, gather all stakeholders 
for a meeting to decide:

– the person leading the claim in 
your organisation

• put together a basic outline to begin 
instructing your legal counsel

• select the best legal team to represent 
your claim, providing them with:

– precisely what you expect  
from them

• conduct a financial analysis of your 
opponent, to see whether the claim 
is worth pursuing, and whether your 
defendant is able to pay damages  
if you win

• consider whether to fund the claim 
yourself, or seek help from a third-party, 
such as a litigation funder

• hold an official kick-off meeting with 
your stakeholders and legal counsel to 
plot out your claim’s route to court

• issue notice to your defendant that your 
claim has begun.

Summary 
Preparing your case at a glance
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Planning a successful legal claim for your business

Can you resolve without court proceedings?

1. Court Action 

Find legal team Gather stakeholders Financial analysis
of opponent

Instruct

Written instructions

Documentation

Set expectations

Self-fund

3rd party or 
litigation funder

Create basic outline Funding

Protocol 
letters

2. Kick off meeting

3. Issue proceedings

You | Legal Team | Stakeholders | Funder

NO
Payment
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Glossary

Acknowledgement of service 
When a claim is put in motion, the defendant will receive an 
acknowledgment of service form with the official documents. If the 
defendant fails to file the completed form with the Court within the 
prescribed time limit, you receive Judgment in default.

ADR 
Alternative dispute resolution. This refers to any means of settling an 
issue other than letting it go to trial. The Court will actively encourage 
the parties to use Mediation, one form of ADR.  

Arbitration 
A type of ADR, in which one or more impartial third parties are  
brought in to make a ruling on the issue, a sort of private court  
case. The Court itself may also propose arbitration by a District  
Judge, a Court official, in suitable cases. 

ATE insurance policy 
(After the Event). Insurance taken out to protect against the cost of 
litigation, taken out once a claim has already been put in motion.

BTE insurance policy 
(Before the Event). As above, but the policy is set up in advance of  
any potential litigation. This is often included with household and  
motor policies.

You may not be intimately familiar with some of the terminology used in 
the litigation process, especially if you’re instructing legal counsel without 
being a lawyer yourself. This glossary of related terms will help:
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CMC 
Case management conference. A preliminary hearing in court, which 
lays out how the claim will proceed.

Charging order 
The process by which the winner of a court case attaches a portion of 
the loser’s property or assets, with a view to forcing their sale if the loser 
does not pay in cash.

Claim form 
This is the paperwork used by the party who initiates the claim.

Conditional fee agreement 
A legal funding option whereby one party pays no fee for a lawyer’s 
work unless the claim is successful.

Counterclaim 
A defendant might respond to a claim by bringing a claim of their own 
to dispute the same issue, or a related one. This is a counterclaim.

Cross-examination 
The process by which one party’s witness responds to questions from 
the other party’s legal counsel.

Damages 
The financial compensation paid by a successful claimant to the 
defendant at the end of a court case.

Damages based agreement 
A legal funding option, in which legal counsel is paid an agreed portion 
of the damages won in a successful case.

Defence 
Paperwork containing the defendant’s rationale for contesting  
the claim.

Directions questionnaire 
Documents which provide details of the case to court officials, provided 
by both parties.
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Disclosure  
Any documents which must be provided by one party in the claim to 
the other are given as part of what’s known as the disclosure process.

Evidence in chief 
In contrast to cross-examination, this is where a witness gives evidence 
under questioning from the legal counsel which called them up in the 
first place.  

Expert witness 
A qualified witness called to give an informed opinion on a technical 
aspect of the case as part of the process of giving evidence. 

Freezing order 
The process by which the court ‘freezes’ a party’s assets, stopping them 
from passing them on.

Inspection 
Following disclosure, both parties can read and digest the documents 
provided by the other side as part of this process.

Judgment in default 
If a defendant does not satisfactorily answer a claim, the court might go 
ahead and rule in the claimant’s favour using this process.

Limitation period 
This is the timeframe in which a claim must be brought, after a dispute 
arises. In the UK, this is usually six years for contract cases. 

Mediation 
A type of ADR, in which a neutral third party attempts to resolve the 
dispute through dialogue.

Particulars of claim 
Paperwork containing the nature of the claimant’s grievance with  
the defendant.

Part 20 claim 
Any claim which is not the original claim brought by the claimant 
against the defendant. Typically, this is a counterclaim.
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Pre-action protocol 
Standards of practice and conduct agreed by both parties, prior to a 
claim beginning.

Privilege 
Documents which are confidential and not given over in the disclosure 
process are said to be privileged. Especially correspondence between 
either party and their legal counsel. 

Statement of Case 
A blanket term for any document outlining the case of either party, 
whether it be the particulars of claim or the defence.

Statement of Truth 
A declaration from a party or representative that a given body of 
information in a document to which it is attached is, to the best of their 
knowledge, true.

Strike out 
A court may decide that some evidence, usually written, is unreliable. In 
this case, they order it to be struck out.

Summary judgment 
If one party in the claim is deemed by the Court to have no hope of 
success, that Court could, on the application of the opposing party, 
make a summary judgment, essentially deciding matters before an 
unnecessary trial.  

Third party debt order 
If a party obtains a money judgment, they can apply for a third-party 
debt order to redirect any funds owed to the loser by their own debtors, 
to themselves.  

Witness statements 
Evidence in writing from any party’s witnesses.

Without prejudice 
Discussion is said to be carried out ‘without prejudice’ if it happens with 
the intention of resolving the claim, and the details of the discussion 
cannot then be disclosed in court.
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Third-party funding
Why Redress Solutions?

If third-party litigation funding is an attractive option for your claim, we 
may be able to help. Redress Solutions are among the longest-established 
funders in the UK, and we’ve helped those with meritorious claims win tens 
of millions of pounds.

We’re experts in funding substantial cases, worth £500,000 or more, across 
Europe and North America, with a track record that speaks for itself.

If you’re up against the odds and need funding for your legal claim, Redress 
Solutions could be able to help.

Redress Solutions are among the 
longest-established funders in the UK.

“
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Marius Nasta
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enquiries@redresssolutions.co.uk

Address
Redress Solutions PLC
62 Grosvenor Street
London, W1K 3JF
United Kingdom

redresssolutions.co.uk
+44 (0)20 7495 3900


